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INTRODUCTION 


Open government is the basis of democracy. It is an essential consequence of the 
extension of the franchise to all adult citizens. For a democratic society is one in 
which the exercise of governmental power is undertaken not by an elite according to 
its own precepts, but by an executive accountable to the public itself for the goals of 
government action and the effectiveness of government performance in their 
achievement. 


Democratic government must be government acceptable to the collectivity of 
citizens. To ensure that it is acceptable, there must be a political system to establish 
that government is accountable. Effective accountability—the public’s judgment of 
the choices taken by government—depends on knowing the information and options 
available to the decision-makers. Assessment of government depends upon a full 
understanding of the context within which decisions are made. 


Traditionally, parliamentary government, which has developed so successfully in 
Canada, embodies public decisions privately prepared. For while debate in the 
Commons is open and vigourous and laws publicly proclaimed and applied, many 
decisions—within the private meetings of political parties, within the civil service, 
within the Cabinet—are taken outside of public view. 


There are many reasons for this privacy of decision-making. It reflects, for| 
instance, the adversarial nature of party politics. Many of our social institutions | 
proceed on an adversarial basis. Our court system, for example, is based on the belief 
that justice will be served by the clash of advocates presenting their case as strongly 
as possible. So, too, our political system is an adversarial process, based on the belief 
that the public interest will be served by both government and opposition parties 
presenting their views to public judgment as ably as they can. 


The effectiveness of this advocacy depends, at least to some extent, on the 
ability of parties to concert their plans in confidential discussions. Government and 
opposition are a little like football teams, who, in the huddle, prepare their action out 


of earshot. To open up their advance planning to full public examination risks 
destroying their ability to put plans into action. 


But politics is not, of course, a sport or entertainment. It is the much more 
important process by which the community establishes social goals and directs 
programs for public action; it is the exercise of the power of the state, with profound 
consequences for the lives of individual citizens. The test, then, for the confidentiality 
of government decision-making is not that it is traditional, but whether it serves the 
public interest. 


Indeed, there is a public interest in preserving an area in the decision-making 
process which is not subject to the glare of full public disclosure. The enormous 
range and complexity of government decision-making, called forth by the range and 
complexity of contemporary Canadian society, places a heavy burden on those 
charged with executive responsibility. No one man, no cabinet, will have the range of 
expertise and judgment to determine unaided the response to the difficult questions 
which face modern government. A government must be served by a myriad of 
advisers. 


The decisions of government are of profound importance to society; it is in the 
public interest that they are made with as much certainty of judgment as it is 
possible to bring to them. The exercise of that judgment requires expert counsel and 
advice, given fully and frankly, among those who must decide and those who must 
advise. 


It is the consciousness of the public interest which has led to the parliamentary 
traditions of ministerial responsibility and public service neutrality. No civil servant 
can offer advice freely and frankly if he knows that his views, perhaps out of context, 
can be distorted by the prism of partisanship into controversy and political attack. If, 
indeed that were to occur, it 1s inevitable that the public service would itself soon 
become politicized, engaged in the arena of political attack and defence, rather than 
insulated from the alarums and pressures of the political battle. 


The public interest requires that a government receive advice which is confiden- 
tial, in order to protect the neutrality of the civil service, and to ensure that its 
counsel is frank, not fearful, full not partial, disinterested not partisan. Without the 
confidence of that kind of expert service, the quality of decisions would be lowered. 


The corollary to this privacy of decision has been the insistence on ministerial 
responsibility. If advisers are to remain anonymous and protected, those who take 
decisions must bear the brunt of public scrutiny and public responsibility. Since a 
major function of democratic political institutions is to ensure accountability, the 
focal point for exercising control is through the ministerial function. To open up the 
decision-making process to public scrutiny in such a way as to diffuse responsibility 
risks diminishing the power of Parliament and the public to hold to account the 
powers of government. Responsibility which is considerably dispersed becomes no 
responsibility at all, just as everyone’s business is no person’s business. 


In considering alterations to parliamentary government we must maintain our 
overriding concern for the public interest; our task is to balance the need for some 


confidentiality in government decision-making with the necessary access to informa- 
tion held by government, so that the public benefit is maximised. 

In recent years, Canadians have become concerned that public access to 
government documents may be limited to an extent greater than that compatible 
with the public interest. The Government shares these concerns. It has acted with 
regard to a very significant part of this problem, by its introduction in Parliament of 
Bill C-25, An Act to extend the present laws in Canada that proscribe discrimina- 
tion and that protect the privacy of individuals. In Part IV of this Act, whose short 
title is the Canadian Human Rights Act, the Government has proposed to Parlia- 
ment that individual citizens and permanent residents have rights of access to 
information held about them by departments and agencies as well as the opportunity 
to request corrections to such records. Furthermore, under this legislation, individu- 
als would have the right to have any requested correction noted on their records. 
This green paper will therefore focus on access to govement documents other than 
those containing “personal information” as defined in the proposed Canadian 
Human Rights Act. 


What about access to documents containing information related not to persons, 
but to the needs of administration and policy formulation? In the past few decades, 
the pressures arising from population growth, technological development, improved 
communications, increased personal expectations, and diversification of values and 
life-styles have combined to involve governments in an ever-increasing variety of 
functions and services for an ever-increasing variety of sectors of our society. In 
order to carry out these activities effectively government collects, aggregates, and 
analyzes large amounts of data relating to public problems. As a result, government 
has become perhaps the most important single institutional repository of information 
about our society and its political, economic, social, and environmental problems. In 
some areas, the government is virtually the only significant source of information. 


The Government believes firmly in the basic principle that since such informa- 
tion is developed at public expense, it ought to be publicly available wherever 
possible. Furthermore, the Government recognizes that government documents often 
contain information vital to the effective participation of citizens and organizations 
in the taking of public decisions in which they are interested. Access to information 
will strengthen the consultative process. Finally the Government regards citizens’ 
access to the documentary basis of management and investigation of public problems 
as an element of monitoring which will help to maintain the probity of administra- 
tion, the consistency of the handling of individual cases, and the quality of the 
analysis of policies and programs. 


On the other hand, public discussion has generally recognized that the substan- 
tive information contained in certain government documents may be used illegiti- 
mately or unfairly, for example by foreign powers or by economic or political 
interests foreign or domestic, or may contain information whose release would 
involve an invasion of personal privacy. As well, there is the recognition of the need 
for sufficient confidentiality to ensure that advice provided to the Cabinet to assist it 
in taking decisions is tendered frankly and freely by its civil service advisers. 


The Government puts forward this green paper in order to identify and explore 
the choices involved in embodying these sometimes countervailing concerns in 
legislation. 


An assessment of the impact of legislation on access to government documents 
should take into account the interrelationship among four groups: the public, 
Members of Parliament, the Cabinet, and the public service. The practice of our 
Cabinet government requires that the public service (politically neutral and publicly 
anonymous) be answerable to Ministers, that the Ministers be responsible to 
Parliament, and that each Member of Parliament be answerable to his constituents. 
A statutory obligation on the part of the government to release certain documents 
upon application by the public (where such documents do not fall under specified 
exemptions) might represent a significant alteration to this system of relationships. 


First, public access to government documents may alter the policy-making 
process in a way which might (i) inhibit free discussion among public servants and 
Ministers of alternative courses of action, and (ii) make it extraordinarily difficult 
for senior public servants to serve successive governments of different political 
parties. 


Individual public servants who signed reports, memoranda, or letters subse- 
quently released to the public might become the subject of public comment, and 
under our convention of the anonymity of the public service, they would be unable to 
respond. As well, advice contained in such documents might be construed in the 
press and Parliament as embarrassing to a Minister or be used to try to break down 
the unity of the governing party, even though such advice did not represent 
government policy or a course of action acceptable to the Minister. 


Furthermore, senior officials frequently find themselves providing advice to 
Ministers within a tight framework of politically acceptable solutions or existing 
government policy. Exposure of such recommendations might cripple the ability of 
Ministers of a new government of a different party to enter into relations of full 
mutual confidence with public servants. Yet the features of political neutrality, 
promotion on merit, and anonymity of public servants help provide for cohesive 
administration through the many transitions of government which can occur in a 
parliamentary system. 


For these reasons, the candour and comprehensiveness of recorded dialogue 
within government might be eroded by systematic public access. 


Second, public access to government documents may have important implica- 
tions for ministerial responsibility. Ministerial responsibility implies, very simply, the 
answerability of Ministers to Parliament for the actions taken by them or by public 
servants responsible to them. It is this convention or doctrine which provides the 
basis for the questioning and criticism of Ministers which is undertaken by their 
parliamentary colleagues. This convention ensures the systematic and general calling 
to account of the government for its administrative actions and executive decisions. 


Legislation on public access to government documents would require continual 
decision on the applicability of exemptions to material requested in applications for 
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access. This would have important implications for the exercise of ministerial 
responsibility. To the extent that Ministers would be required to decide on requests, 
the exercise of ministerial responsibility would be sharpened. If such decisions, taken 
by a Minister or in his name, were subject to a mandatory reversal by some review 
mechanism, with power to require the release of documents, the exercise of ministeri- 
al responsibility could be eroded. For example, a Minister could not be criticized for 
the contents of government documents which represent no more than the analysis or 
recommendations of individual officials or consultants and are not government or 
departmental policy. Though presumably the Minister may be questioned to ascer- 
tain the status of such documents, he cannot be considered ipso facto responsible for 
them in the same sense in which he is held to be responsible for, say, the 
administrative actions taken in his department. Of greater importance, mandatory 
ordering of the production of documents in effect substitutes the judgment of an 
appointed official—a parliamentary commissioner or a judge—for that of a Minis- 
ter, with regard to the need for confidentiality in areas such as national security, or 
international or federal-provincial relations. The consequences of misjudgment in 
this regard will, however, be visited upon Ministers, and upon the public interest 
which they are elected to interpret in policies and programs. This is the essence of 
ministerial responsibility. Ministers are accountable for their decisions—to Parlia- 
ment and to the public. Public servants are accountable in the first instance to 
Ministers. 


Third, a statute creating an obligation for departments to respond directly to 
public applications for access to government documents might reduce the role of the 
Member of Parliament as seeker of information for, and articulator and defender of, 
the interests of his constituents. Opportunity for the public to seek documents 
directly from departments and agencies might lessen contact between citizens and 
Members. On the other hand, the criteria for production of documents under Notices 
of Motion for the Production of Papers would have to correspond to any exemptions 
under legislation on access to federal documents. 


Legislation on public access to government documents must be undertaken as an 
evolutionary development within our constitutional traditions; it should be initiated 
in full knowledge of its implications for our system of government, as well as as a 
mechanism for developing an informed public. 


The Government is convinced of the value of the public discussion on the issue 
of legislation on public access to government documents. This green paper deals with 
the implications for government of such legislation. In submitting it for discussion, 
the Government recognizes the need to seek means to increase public access to 
government documents, as one way of addressing the broader question of diffusion of 
information for democratic decision-making. No firm and specific proposals are 
made, however. Rather a set of options as to a legislative approach is presented, and 
an attempt is made to evaluate those options in terms of their impact on the system 
of government as a whole. Information is integral to the process of governing and 
alterations in the flow of information will have important consequences for the 
entirety of that process. 


It is the Government’s hope that the Standing Joint Committee on Regulations 
and other Statutory Instruments, whose proceedings have been so valuable in 
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stimulating discussion on this question, will conduct a full examination and consider- 
ation of the issues raised in the green paper. The Government has adopted no final 
position with respect to these issues. It will follow public and parliamentary 
discussion closely, and with the greatest interest. 


USERS 


It may be worthwhile, before discussing in detail the options for legislation on 
access to documents, to put forward some comments as to who might use such 
legislation. The most instructive case in this regard is the experience in the United 
States with the Freedom of Information Act. The comments which follow are based 
in part on this experience, with allowance for political and cultural differences. 


It seems likely that Members of Parliament will place substantial demands for 
government documents under legislation as well as through parliamentary 
procedures. 


Requests by individuals for data which the government holds on them will be 
handled under Part IV of the proposed Canadian Human Rights Act, rather than . 
under a statute on public access to government documents. Scholars, consultants, 
and interested citizens, seeking data and analysis upon issues which they are 
researching, would be among the principal beneficiaries of a statute. Their applica- 
tions would tend to give rise to a substantial workload of reviewing documents for 
possible exemption because of the extensive and sensitive nature of the material they 
would be likely to seek. 


Much the same considerations apply to use of the statute by journalists. 
However, experience in the United States suggests that caution should be exercised 
in regarding legislation as a great benefit to all the media, since the large majority of 
journalists who work to fairly short deadlines find the administrative machinery 
involved is too cumbersome to be of immediate and consistent use in their day-to-day 
work. ' 

Public interest groups may be expected to use a statute extensively to seek 
information to support the presentation of their interests in briefs, meetings with 
officials, appearances before parliamentary committees, and the like. They are thus 
an important part of the potential beneficiaries of legislation. 


Other governments, including both foreign and provincial governments, may be 
expected to use a statute in order to benefit from the experience and analytical 
resources of the Government of Canada. 


Corporations are among the most aggressive users of the American Act, often 
with the objective of stalling or harassing regulatory agencies or seeking proprietary 
information developed by competitors and transmitted to the government in confi- 
dence. Clearly exemptions will be required to prevent such abuses, without hindering 
legitimate access to government documents. 


ALTERNATIVES 


In developing a policy on public access to government documents which is based 
on legislation, a series of interrelated options must be considered. The discussion in 
this section raises these options and attempts to link them within the broad 
framework of a policy. No firm and specific positions are adopted in what follows, 
but in some cases proposals are put forward to serve as talking points. The intention 
is to provide a basis for discussion which will serve to focus and clarify the 
fundamental choices. 


Exemptions A policy to increase public access to government documents by 
legislation would imply a declaration of the principle of “open access subject to 
specified exemptions”, coupled with a list of exemptions. 


These exemptions should, to the extent possible, be: 


(i) consistent with and confined to the genuine need for confidential- 
ity in the governing process; 


(ii); clear: 


(iii) few in number. 


Absolute clarity in such exemptions is scarcely possible. Reasonable men will 
disagree on their coverage and wording. They can be no more than guidelines for a 
working practice which will evolve with their use. Whatever the caution with which 
one approaches the development of exemptions, however, it is worth noting that the 
manner in which they are implemented will be as significant as the precision with 
which they are drafted: whether they are regarded as automatic or optional in 
application, for example, and whether review mechanisms for complaints are set in 
place. 


How, then, might a series of exemptions be constituted? The following list has 
been developed to serve as a point of departure for discussion. One characteristic 
bears comment. Some exemptions are phrased in terms of consequences which would 
attend release of the information in documents, rather than in terms of categories of 
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subject matter of documents. Thus, to a greater or lesser extent, their use would 
require judgment rather than simple categorization. This judgment would involve the 
case by case study of documents against the exemptions, weighing in the balance the 
public and private interests at stake in the withholding or release of the information 
in question. It is precisely such a balancing of the public interest in the administra- 
tion of justice with the public interest in, say, the confidentiality of the decision-mak- 
ing process, which judges have used in determining cases under section 41(1) of the 
Federal Court Act (appended) governing the production of federal government 
documents. Clearly the application of some of the exemptions which follow is likely 
to require much greater and more constant efforts of judgment than others. In 
principle and in practice, the alternative of specifying entirely particular categories 
of information seems unattractive; it withholds at once too much and too little by 
removing flexibility almost entirely from the administration of the legislation. For it 
should not be overlooked that exemptions phrased in terms of consequences, requir- 
ing a balancing of the interests at stake, permit the extension of release or 
withholding to cases of material which could not have been envisioned in the drafting 
of substantive categories. 


These proposals may be compared with the guidelines on “Notices of Motion 
for the Production of Papers” which were tabled in the House of Commons in 
March, 1973, and are appended to this green paper. 


The following is put forward, for purposes of discussion, as a list of exemptions 
from an obligation of the government to make documents available: 


those documents, the disclosure of which, or the release of information 
in which, might 


(i) be injurious to international relations, national defence or security 
or federal-provincial relations; 


(ii) disclose a confidence of the Queen’s Privy Council for Canada; 


(iii) disclose information obtained or prepared by any government 
institution or part of a government institution, that is an inves- 
tigative body: 


(a) in relation to national security, 


(b) in the course of investigations pertaining to the detection or 
suppression of crime generally, or 


(c) in the course of investigations pertaining to the administra- 
tion or enforcement of any Act of Parliament; 


(iv) disclose personal information as defined in Part IV of the 
Canadian Human Rights Act or threaten the safety of any 
individual or disclose correspondence between a member of the 
public and a Member of Parliament or the government; 


(v) impede the functioning of, or the examination of a case or issue 
before, a court of law, a quasi-judicial board, commission or other 
tribunal, or any inquiry established under the Inquiries Act; 
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(vi) disclose legal opinions or advice provided to a government institu- 
tion or privileged communications between lawyer and client in a 
matter of government business; 


(vii) disclose financial or commercial information which: 


(a) would jeopardize the position of a government institution in 
relation to contractual or other negotiations or the position of 
any other party to such negotiations or, 


(b) would result in significant and undue financial loss or gain by 
a person, group, organization or government institution, or 


(c) would affect adversely a person, group, organization or gov- 
ernment institution in regard to its competitive position. 


Two further exemptions would be required. The first (exemption viii) would 
attempt to preserve the fullness and frankness of advice serving the decision-making 
process, particularly in relation to advice to or by Ministers, deputy heads, and 
senior officials, to preparation of legislation, or to the conduct of parliamentary 
business. In this regard similar exemptions used in the American Freedom of 
Information Act and proposed in the report of the Interdepartmental Committee on 
Freedom of Information of the Government of Australia (published in November 
1976) bear consideration. The American exemption applies to: 


...inter-agency or intra-agency memorandums or letters which 
would not be available by law to a party other than an agency in 
litigation with the agency. 


The Australian proposal recommends the exemption of documents containing: 


(a) matter in the nature of opinion, advice or recommendation; 
or 


(b) other matter, reflecting deliberative or policy-making 
processes. 


Finally, a last exemption would apply to documents, the disclosure of which or 
the release of information in which might: 


(ix) be prohibited by any federal enactment. 


Following the exemptions, a general clause could provide that: 


Notwithstanding exemptions (i)—(vili), the Minister may order 
the release of any document where in his opinion it is in the 
public interest to do so. 


The first two exemptions are taken verbatim from section 41(2) of the Federal 
Court Act, which specifies certain consequences of the release of documents as to 
which the court must accept a ministerial affidavit, without the power to order in 
camera examination of the documents by the judge. 


Exemption (i) would seem to provide adequate protection for communications 
from other governments and foreign agencies. However, an additional formulation 
for an exemption which might better reassure official sources of information outside 
the federal government would be “disclose information supplied in confidence by 
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another government or foreign agency, without the permission of the other govern- 
ment or foreign agency”. This formulation would render the government’s obligation 
in this regard more explicit, but it would not provide any protection additional to 
exemption (i). It would create a specific requirement for permission from the source 
which the government might not wish to be bound to follow in every case. 


Federal departments and agencies carry out a number of activities on behalf of 
and under formal agreement with other governments, both provincial and foreign. 
Since release of information relative to these activities without the permission of the 
other government or governments would be injurious to their relations with Canada, 
this exemption covers documents containing such information. 


Exemption (ii), for purposes of legislation on public access, protects the 
confidentiality necessary to Cabinet decision-making, which is the process whereby 
Ministers undertake collective responsibility for government measures. This require- 
ment for confidentiality is based on the convention that Cabinet solidarity is essential 
if the government is to retain the confidence of the House of Commons. It therefore 
extends to any document which might reveal Cabinet deliberations, including not 
only papers formally and specifically related to the proceedings of Cabinet, but also 
documents that disclose the views of Ministers on matters before Cabinet. It does 
not, however, cover all information and analysis which has or may be presented to 
Ministers to aid in collective decision-making. While recommendations and records 
of decision would be protected under this exemption, for example, background 
information and research would not. 


Exemption (iii) provides broad-ranging protection for federal investigative 
activities in relation to security and law enforcement matters, similar to that found in 
section 54 of the proposed Canadian Human Rights Act. 


Exemption (iv) provides that an applicant may not seek access to information 
which falls within the scope of Part IV of the Canadian Human Rights Act. It would 
protect the identity of most individuals in non-commercial correspondence with 
elected representatives, departments, and agencies. 


Exemptions (v) and (vi) are largely self-explanatory. 


Exemption (vii) is intended to cover not only government plans, access to which 
on the part of a few might give rise to speculation, but also propriety and technical 
information provided to the government and not protected by statute, access to 
which would cause damage to private interests greater than the public interest served 
by its disclosure. 


Exemption (viii) is the most problematic exemption, the one which will-in 
whatever form it is cast-give rise to the greatest discussion and which will demand, in 
operation, the most continual exercise of judgment. Here, to an even greater extent 
than the other exemptions, the parameters of the application of the exemption must 
evolve with its administration. The fundamental point about an exemption of this 
nature is that it represents no more than the basic prerequisite for effective 
governing in any democratic jurisdiction. 


It is perhaps worth emphasizing that these exemptions are intended to require 
case-by-case judgments of the balance of public interests which relate to each 
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application. It should be recognized that the passage of time and the change of 
circumstances can alter fundamentally the balance of public interests. No matter 
how broad the potential application of any set of exemptions, then, the government 
will need to assess each case on its merits at a particular time, and, insofar as 
exemptions are applied to deny documents, to make a specific case for the damage to 
the public interest which would attach to release of the documents in question. 


The Government recognizes that the question of exemptions is a difficult and 
controversial one. A completely unambiguous set of exemptions which will command 
general agreement may well remain a distant ideal. This should not prevent the 
development and implementation of a policy whose operation will reveal its strengths 
and weaknesses far more effectively than any amount of theoretical speculation. 


Copies or Inspection What should be the nature of the government’s obligation 
to release documents not falling under exemption? Clearly, in a country of Canada’s 
size, a large proportion of the applications and response to them will be conducted 
entirely by mail. This approach, if adopted exclusively, would place all citizens 
across the country on an equal footing. An additional means to provide access would 
be facilities within department and agency offices where applicants could directly 
examine files released to them, copying only those which they chose. This would have 
the advantage to the applicant of reducing payment of fees for the copying of 
documents. 


Release of Non-Exempt Portions of Partially Exempt Documents What, if 
any, should be the statutory requirement to release non-exempt portions of partially 
exempt documents? Swedish law requires that such portions be released. The 
American Freedom of Information Act requires that “reasonably segregable”’ por- 
tions of documents containing exempt material must be released. This may range 
anywhere from deletion of names or personal identification from material to be 
released, to the application of a number of different exemptions to a lengthy 
document. 


There are a number of possible options for dealing with this question. Firstly, 
any document any part of which qualified for exemption could be withheld in full. 
This option would have the advantages of simplicity, speed, and minimal expense. It 
would also however, have the disadvantage of reducing, in some cases significantly, 
the amount of material made public. A second option would be to delete names, 
personal identification, recommendations, etc. falling under exemption, from docu- 
ments where significant factual or analytical material remains after such deletion, 
and to release this remaining material. This option would be more in accord with the 
philosophy underlying concern over public access to government documents. It would 
also have the disadvantage of increasing the complexity and expense of administra- 
tion, though this could be controlled to some extent by the nature of the guidelines 
issued regarding deletion. A third option would be to delete and release material 
remaining as above, but to require applicants to commit themselves to pay for 
significant time spent on deletions. This would maintain the advantage of consistency 
with the spirit of the legislation, while ensuring that applicants really want the 
material in question, and creating a partial recovery of cost. It would, however, be 
complicated to administer. 


In any case guidelines might be developed to assist the administration of a 
deletion principle: for example, that release of non-exempt material ought in general 
to take place where the exempt material consists of short items such as names or 
personal identification coming under the personal information exemption or where 
particular sections of documents are both relevant to the application and 
non-exempt. 


Classification and “The Thirty Year Rule” Mr. Don Wall’s report, “The 
Provision of Government Information”, discussed and included in the Proceedings of 
the Standing Joint Committee on Regulations and other Statutory Instruments for 
June 25, 1975, explored at some length the problems associated with the security 
classification of government documents, the Oath of Office and Secrecy, and “leaks” 
of government information and documents. Mr. Wall concluded that classification 
practices designed for the national security concerns of the Cold War era had 
diffused throughout the government because of lack of any alternative basis for 
classification: “...the regulations currently in force fail to delineate adequately 
information procedures used against espionage from procedures used to safeguard 
information for a myriad of other reasons”. 


It is possible that the excessive use of such classifications as “SECRET”, and 
especially “CONFIDENTIAL”, and of the procedures required by them, has diluted 
the impact of classification in the minds of the public service, threatening the care 
with which documents truly requiring full protection are handled. However, the use 
of classification, combined with the broad scope of the Official Secrets Act, and the 
lack of a clear policy to authorize release constitutes a substantial disincentive to any 
public servant releasing government documents to a citizen. The objective of a 
statute on public access to government documents would be to create, by establish- 
ment of an obligation on government, incentive to release and a process governed by 
clear guidelines, by means of which release can be undertaken. 


At present protection for information unrelated to national security can be 
obtained only by applying the national security classifications. In practice, this 
results, under current policies, in more restriction of access to information than 
should be the case, and the cost of providing protection under national security 
regulations is not consistent with the lower risk level of private, proprietary, or other 
civil information. 


The Government is moving to change this situation. Provision of a method for 
specifying protection requirements appropriate to various levels of sensitivity should 
simplify protection in the interests of national security and ensure that when 
protection is required for information it is commensurate with the sensitivity 
involved. 


The only general guideline on the length of the applicability of security 
classifications is the directive entitled, “Transfer of Public Records to the Public 
Archives and Access to Public Records held by the Public Archives and by 
Departments” (appended). Briefly put, this directive requires systematic declassifi- 
cation of almost all documents after the passage of thirty years, if they are not 
declassified at an earlier date—the so-called “Thirty Year Rule”. Any such time 
period represents a more or less arbitrary judgment. Many would argue that the bulk 
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of classified documents would bear declassification after the passage of shorter 
periods of time. The directive provides for such declassification. The problem is that 
review for declassification requires the attention of persons who can make the 
necessary decision, and such time is rarely available. Complaints by researchers and 
consultants have suggested that the classification system and the Thirty Year Rule 
represent an unreasonable defence of government confidentiality at the expense of 
their legitimate needs. For lack of the administrative resources needed to comb 
government files to declassify as many documents as possible, however, some such 
policy is inevitable. The Government is re-examining the validity of the time period 
specified in the current policy. 


The classification system is an instrument which exists to control and to specify 
how certain documents should be marked and handled to prevent their inappropriate 
release. Security classification is fundamental to the background of concern about 
public access to government documents, but strictly tangential to the question of 
legislation. Legislation implies, not a classification system, but a declassification 
system. A statute requiring release of a document will override a classification 
system based on administrative directives. In any given case, legislation would 
require a decision as to the applicability of the exemptions to the documents 
described in an application at that point in time, and regardless of any classification 
decisions taken at some point in the past. 


The Official Secrets Act What would be the relationship of the Official Secrets 
Act to a statute on public access to government documents? What, if any, sanctions 
should be applied to an official who releases under such a statute material properly 
qualifying as exempt under the statute? The Official Secrets Act involves a series of 
issues of different scope than policy on access to government documents. A statute 
would have to provide that an official releasing documentary material pursuant to a 
bona fide request, following established procedures, and with reasonable grounds for 
believing the material did not qualify for exemption under the statute, would have a 
defence under the Official Secrets Act. 


The second question, as to whether a statute on access to government documents 
or regulations pursuant to it ought to provide for either criminal or administrative 
sanctions for officials releasing material in fact qualifying as exempt, bears some 
examination, and may depend upon the advice of legal and security specialists. In 
principle, the inclusion of such a provision in legislation would clearly run counter to 
its spirit. It may be that a properly framed clause regarding the Official Secrets Act 
would leave no need for the specification of additional sanctions. 


Complaint Review Once a department or agency has decided that documents 
requested by an applicant under a statute fall in part or in whole under exemption, 
what possibility, if any, of complaint or appeal to an extragovernmental body, should 
be provided to the applicant? The arguments in favour of a review process, outside 
direct ministerial authority, derive from the concern that both Ministers and officials 
may have an interest in applying with undue restriction obligations regarding the 
release of government documents. The argument on the other side is that only 
Ministers capone take responsibility for the final decision as to release of 
government « ocuments, depending upon a judgment as to whether such release may 
or may not have consequences adverse to the public interest. 
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Certain criteria are relevant to the assessment of various proposals for an 
extragovernmental review process. A review process should ideally have the attrib- 
utes of public credibility, consistency with ministerial responsibility, speed, efficien- 
cy, and minimal cost. 


Of a variety of possible procedures the following might be considered. 


I—Parliamentary option One option would involve scrutiny by Parliament of 
the administration of a statute by the instruments used to review the administration 
of other statutes, such as questions in the House of Commons, debates on Estimates, 
Ministers and officials appearing before committees, and Opposition days. Means 
might be provided for some cases to be discussed during the Proceedings on 
Adjournment Motion in the House of Commons. There could also be provision for 
some form of special debate on the motion of a specified number of M.P.’s and with 
provision for a “negative” resolution. This option would have the advantage of 
constituting no infringement of present ministerial and parliamentary responsibility. 
It would, furthermore, involve very little incremental administrative expense. How- 
ever, such an option might be slow, cumbersome, and inefficient in operation, in the 
sense that it would seem to provide little or no reliable means of speedy recourse for 
any particular disappointed applicant. It would constitute an added burden on 
Parliament and a possibly serious charge on parliamentary time. 


II—An Information Auditor A second option would establish an Information 
Auditor as a creature of Parliament to whom appiicants whose applications had been 
wholly or partially denied could lodge complaints. The Information Auditor could be 
given power to examine the refused documents. He would render a report as to his 
judgment on the validity of departmental decisions in an Annual! Report to Parlia- 
ment. The Annual Report could involve a description of cases like that in the annual 
report of the Commissioner of Official Languages; the Information Auditor would 
not, however, have the Commissioner of Official Languages’ discretionary power to 
report immediately to complainants (and Parliament) the result of his investigations 
of specific cases. This option would not imply any erosion of ministerial responsibili- 
ty and would be fully consistent with parliamentary traditions and institutions. It 
would involve some incremental expense and it would provide some considered basis 
for monitoring the effectiveness of the administration of a statute. The fact that an 
audit would or could occur would operate as a substantial deterrant to any tendency 
to be overly restrictive in applying the exemptions under the legislation. On the other 
hand, it would not be an “appeal” procedure in the sense that there would be no 
independent judgment on specific cases which would be immediate and which could 
either lead to or require a reversal of a ministerial decision. This would minimize the 
incentive to lodge complaints and might not command public confidence as a check 
on the administration of the statute. A possibility would be to give the Information 
Auditor a “roving right of review’, not subject to the lodging of complaints, similar 
to that which the Auditor General now has in the financial area. 


I1I—An Information Commissioner with Advisory Powers A third option 
would involve the establishment under statute of an Information Commissioner as a 
creature of Parliament, who would investigate cases on complaint to him, examine 
the documents in question in camera, attempt conciliation where it appears feasible, 
and issue a report to the complainant, not binding on the government, on each case. 
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Such an Information Commissioner’s formal powers, therefore, would be confined to 
the power of publicity although a report, contrary to a ministerial decision, might be 
very compelling in a matter of this kind. Given an Information Commissioner as a 
creature of Parliament, a reasonable sense of independence and a degree of public 
confidence could be expected. This option could provide consistent and speedy 
recourse for applicants who choose to complain, at minimal cost to them. Some 
incremental cost to government would be involved. 


IV—An Information Commissioner with Powers to Order Release An Informa- 
tion Commissioner, with functions as in the third option, could be accorded the 
power to order the government to release a document. Implicit in the alternative is 
the notion that the public interest residing in the availability of more information 
outside government is of such magnitude that it is desirable to have an independent 
decision on particular cases that may be brought by applicants even though the 
consequences may fundamentally alter the classical doctrine of ministerial responsi- 
bility. Because of the power to order mandatory release of documents, this option 
would generate a greater sense of independence and public confidence than option 
three. It might also be expected to involve more elaborate and time-consuming 
procedures and a greater expense than option three. Its main disadvantage is that it 
would be contrary to the basic principle of ministerial responsibility, the implications 
of which are, for the sake of simplicity, discussed below under option five. 


It should be noted in any consideration of options three and four that the 
possibility of a board of three Information Commissioners, rather than a single 
individual, might present some significant advantages. It would permit a variety of 
background, expertise, and philosophy to be represented, with a consequent increase 
in public credibility and balance of perspective. It might well speed the processing of 
less contentious or complex cases, by their delegation to one of the three 
Commissioners. 


If it were decided that a single Information Commissioner would be a preferable 
approach, nothing would prevent the designation of the Privacy Commissioner under 
a Canadian Human Rights Act as Information Commissioner under legislation on 
public access to government documents. 


V—Judicial Review The fifth possible option would be review by the Federal 
Court of the administration of particular cases under a statute on public access to 
government documents. Like the previous option, this approach raises a number of 
fundamental questions. 


One of the cornerstones of our system of parliamentary democracy is that 
Canadian courts and the judges who sit on them must not only be completely 
independent of the political process but must also be seen to be so. The role of the 
judge is the impartial arbitrator; he must ensure that justice is fairly administered in 
the resolution of legal problems. To require that he become a judge of a Minister’s 
actions, that he should have the power to replace the opinion of the Minister with his 
own opinion, is to change his role entirely and to bring him into the political arena 
where he cannot properly defend himself. All of this could seriously threaten the 
independence of the courts and thereby place in jeopardy our present judicial system. 
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Under our current conventions, it is the Minister who must remain responsible 
for deciding whether to refuse or grant access to documents and this responsibility is 
a constitutional one owed to his Cabinet colleagues, to Parliament, and ultimately to 
the electorate. A judge cannot be asked, in our system of government, to assume the 
role of giving an opinion on the merits of the very question that has been decided by 
a Minister. There is no way that a judicial officer can be properly made aware of all 
the political, economic, social and security factors that may have led to the decision 
in issue. Nor should the courts be allowed to usurp the constitutional role that 
Parliament plays in making a Minister answerable to it for his actions. 


Although it might appear that public confidence in this kind of complaint 
review mechanism would be very high, a number of practical considerations inter- 
vene, making it undesirable to have the courts reviewing ministerial decisions on 
access to documents. American experience has demonstrated some important liabili- 
ties that accompany this approach. One is the enormous caseload to which the courts 
might be subjected. This would mean substantial delays in the work of the courts 
with respect both to applications for review of ministerial decisions on public access 
and to other responsibilities that Parliament has reposed in them. A second is the 
potential cost to the applicant of litigating an appeal, estimated to be an average of 
$10,000 under the American Freedom of information Act. In short, the use of the 
elaborate apparatus of the courts would serve neither the exercise of parliamentary 
review of ministerial decision-making, nor the public interest in an efficient and 
effective judicial system, nor the interests of an applicant facing a government 
department with a substantial array of legal talent at its disposal. 


In any consideration of the last four options, an immediate question arises as to 
what degree the precedent established in Section 41 of the Federal Court Act, 
distinguishing two kinds of information on which privilege may be claimed, and 
treating those claims differently, might be adopted in relation to review of the 
administration of legislation on public access to government documents. Under 
Section 41, documents for which privilege is claimed on grounds of national security, 
federal-provincial relations or Privy Council confidence (exemptions (i) and (ii) 
above) require only a ministerial affidavit to be submitted to the judge, whereas 
documents for which privilege is claimed on other grounds may be examined in 
camera by the judge, who may then order that they be introduced as evidence. Given 
that this distinction has received the approval of Parliament in relation to the 
production of documents relevant to cases before the courts, it might seem appropri- 
ate that it be incorporated within a statute adopting options two, three, four or five. 
It might also be appropriate to extend protection by ministerial affidavit to some 
other exemptions. The requirement for such an affidavit represents a far from trivial 
requirement for the exercise of ministerial judgment, in cases where it is most 
essential. 


If options three or four are chosen, Parliament would have to consider carefully 
the appropriate role, if any, of the courts. A decision to release documents pursuant 
to an application might always be subject to suit under legislation referred to in 
exemption (ix), “prohibited by any federal enactment’, but such a suit would be 
under the specific act applicable to the case in question. Furthermore, it is likely that 
the courts would see their way clear to consideration of cases in which it is claimed 
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that procedures specified in a statute on access or regulations pursuant to it were not 
followed, for example, where administrative deadlines were not met. The result could 
be a writ of mandamus or court order to ensure that the statutory machinery 
functions as specified. Without the distant but genuine possibility of citation for 
contempt of court which such procedural review implies, even statutory undertakings 
as to procedure may mean little. As to judicial review of an Information Commis- 
sioner’s opinion on the merits of releasing or withholding a particular document, it 
would be meaningless where an Information Commissioner possessed only the power 
of publicity, but in any case legislation could use the construction “‘in the opinion of 
the Commissioner’, which should preclude judicial review of the merits of his 
decisions. 


The precise nature of details regarding the administration of legislation and the 
operations of an Information Auditor or Information Commissioner would have to 
be established by regulation. In the case of options three or four, depositions from 
departments, testimony by officials, and the conclusions of the Information Commis- 
sioner would all form part of the public record. Hence, considerable care would have 
to be exercised to frame them to avoid revealing information contained in the 
documents in question. The American experience suggests that while this requires 
care and ingenuity, it is not an insurmountable barrier to the establishment of a 
useful body of jurisprudence. 


The choices involved in complaint review, which must be weighed against the 
kind of criteria suggested above, may be summarized in three general themes: 


(i) what is the appropriate institutional locus for the complaint 
review function? 


(ii) are the consequences specified in certain exemptions so important 
to the process of governing and central to the public interest that 
complaints of denials citing those exemptions ought to be answer- 
able, at the minister’s option, by ministerial affidavit rather than 
requiring in camera examination by a reviewing officer (as pro- 
vided by Parliament in section 41(2) of the Federal Court Act)? 


(iii) should a reviewing officer have the power to order release of a 
document by the government, should he have no more than public 
advisory or “ombudsman-type” powers, or should he have a 
combination of these powers depending on the nature of the 
exemption involved? 


The answers to these questions will be at least as important as the wording used 
in the exemptions in determining the net benefit to the overall process of governing 
which arises from legislation on public access to government documents. Only after 
the give and take of ministerial decision-making and independent review will it 
become clear whether the legislation is too weak—permitting too little information 
to seep out to the public—or too strong—opening up the process of governing to a 
point where public service neutrality, Cabinet solidarity, and ministerial responsibili- 
ty are eroded to an extent incompatible with an effective parliamentary Cabinet 
system. 
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Eligibility A narrow definition of eligibility to use legislation on public access to 
government documents would be contrary to its spirit and indeed meaningless in the 
sense that those ineligible would, if they were to want information badly enough, 
always be able to find someone eligible to obtain it for them. However, some such 
description as . 

...Canadian citizens or individuals lawfully admitted to Canada for 

permanent residence and corporations incorporated under the laws of 

Canada or a province... 


might be useful, if only to clarify the rights of those outside Canada to use the 
legislation. 


More important is the principle that applications under the legislation require 
no reason or rationale to be provided, a principle which should perhaps be embodied 
explicitly in the legislation. Such a principle would be subject, however, to the caveat 
that the reason for an application may provide the most useful means of identifying 
the documents sought by an applicant. In certain cases, then, the applicant might 
have to explain his reasons for wanting to see documents, in order to formulate an 
application within the meaning of the act. 


Description of Documents Sought Statutory requirements as to the description 
or identification of documents requested cannot conceivably provide precise guide- 
lines covering any given case. In Sweden, identification of documents is achieved 
through public registers describing official files. Public registers cover only a fraction 
of all the documents produced in the offices of the Swedish government, however. 
Presumably coverage in this country would be intended to cover a very much larger 
proportion of documents than fall under the Swedish definition of “official docu- 
ments”. In that case, public registers would be impractical in the Canadian context 
owing to their extraordinary cost. Therefore some version of the American 
approach—requiring that requests “reasonably describe” the documents sought—is 
preferable. According to the Attorney General of the United States, a description 
“would be sufficient if it enabled a professional employee of the agency who was 
familiar with the subject area of the request to locate a record with a reasonable 
amount of effort”. 


Furthermore, the legislation could require that an application involve no more 
than “reasonable cost” to the government and be “not unduly vague or general” in 
nature. There are certainly ambiguities in this approach but it seems the most 
practical available. 


In order to improve the precision of applications, a plain language summary of 
the organization, functions, and responsibilities of each department or agency, along 
the lines of a simplified version of the Organization of the Government of Canada, 
would have to be published for the use of potential applicants. 


Here as elsewhere, rules of thumb based on experience with the statutory 
requirement will evolve. In certain cases, some correspondence between department 
and applicant would be required to help the latter to formulate an application which 
is within the meaning of the act and confined to the material he really wants to see. 


A statute would have to include a definition of “document” or “record” which 
might cover plans, maps, drawings, diagrams, photographs, computer printouts, etc. 
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and exclude published material, documents dated after the date of receipt of an 
application, documents in files of public record, and declassified documents in the 
Public Archives. A problem may arise in connection with the extent to which 
information stored in a computer would qualify as an existing document accessible 
by application. Presumably the test would be the extent of reprograming required to 
create a printout which would be responsive to the application. In any case, computer 
time could be chargeable at close to cost, and reprograming charges could also be 
assessed. 


Administrative Deadlines Various commentators have noted that the essence of 
the so-called “freedom of information” idea is not simply access to government 
documents, but timely access. The United States has found by several years of 
experience that only stringent administrative deadlines—ten working days for initial 
decision, twenty working days for appeal with the agency, thirty days for response to 
court complaint, documents to be made “promptly available’—would make the 
Freedom of Information Act work to the satisfaction of the Congress. 


It seems clear that some system of administrative deadlines would be necessary 
for a Canadian freedom of information statute, for otherwise the obligations placed 
on the government by such a statute could be met in such a dilatory fashion as to 
negate entirely the intent of the statute. It seems equally clear that to make this 
system of administrative deadlines as stringent as that embodied in the American 
Freedom of Information Act—deadlines which are not in practice being met—would 
be to force an extraordinary diversion of resources to the administration of the 
statute, since under tight deadlines staffing must be keyed to peak demand periods, 
and, despite this diversion, lead to inevitable and widespread non-compliance. An 
optimal set of administrative deadlines would combine sufficient pressure to meet the 
reasonable needs of applicants with the realistic possibility of consistent compliance 
without an undue increase in administrative staff and cost. 


The most important deadline, best set by regulation, would be the time within 
which an initial decision to release all or part or none of the material relevant to an 
application be rendered to the applicant. An appropriate time period for this might 
be twenty working days, with the legislation requiring availability of copies of 
released material as soon as possible after decision. A statute would have to provide 
for the passage of other detailed regulations regarding applications, departmental 
administration thereof, complaint review procedures, and payment of fees and 
deposits. 


For cases where an application included material which the government was 
considering or intended to publish, the legislation or regulations could specify a time 
period within which, if the material were not published, it would have to be released. 


A final consideration in relation to administrative deadlines relates to the 
possibility of phasing in the application of the legislation in the interests of sound 
administration and the development of procedures and organizational arrangements 
to effect it. One means of accomplishing this would be a clause permitting proclama- 
tion by Order in Council at a date after Royal Assent, and perhaps permitting 
proclamation for different departments and agencies at different times with a 
statutory limit for complete coverage of say, all departments and agencies in 
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Schedules A and B of the Financial Administration Act. Another means could be 
the differential application of administrative deadlines: the use of, say, a twenty 
working day initial decision period for material dated after date of proclamation of 
the act, and a thirty working day initial decision period for material dated before 
date of proclamation. 


It should be recognized that the retrospective application of legislation to 
documents preceding proclamation of the legislation will be costly and difficult. In 
this context, it is important to note that the Interdepartmental Committee on 
Freedom of Information of the Government of Australia has recommended that with 
minor exceptions, “The legislation should not apply to documents that came into 
existence prior to the date on which legislation came into force”’. 


Reporting In order to ensure effective parliamentary oversight of the adminis- 
tration of a statute, the statute could require detailed annual reports from depart- 
ments to Parliament, perhaps through an Information Auditor or Information 
Commissioner, covering such matters as: 


(i) the number of applications; 
(ii) the number of denials and the exemptions cited for them; 


(iii) the number of complaints to the Information Auditor or Informa- 
tion Commissioner or the courts and the outcome of those 
complaints; 


(iv) fees collected; 
(v) costs and man-years required for administration; 
(vi) departmental policies and procedures; 


(vii) any other relevant information regarding the administration of 
the statute. 


An Information Auditor or Commissioner would be required to report on his 
own responsibilities in similar detail. 


Departmental Administration Basic to the successful administration of a statute 
would be the development of a commitment to and a sense of responsibility for the 
policy embodied in it, on the part of departmental personnel, from management to 
clerical staff. Indeed, departments and agencies, as the foci of record management, 
must bear the major burden of the realization of a policy on public access to 
government documents. Organization and procedures to achieve the objectives of the 
policy must be incorporated into the departmental infrastructure. No centralization 
of administration in some supra-departmental or central agency entity is feasible or 
conceivable. 


Departmental administration of legislation on access to government documents 
would be carried out within the framework of regulations regarding matters such as: 


(i) requirements for the designation of particular officials to under- 
take responsibility, under the Deputy Minister, for departmental 
administration of access to documents matters; 
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(ii) requirements as to the contents of letters, especially letters notify- 
ing applicants regarding documents withheld under exemption, 
specifying for example the inclusion of: 


(a) the specific exemption or exemptions applied to withhold 
documents; 


(b) the name and title of the official signing the letter; 


(c) the opportunity and method of complaint open to the 
applicant. 


Co-ordination Although final responsibility for any particular application under 
a statute would rest with the department and Minister to which the application is 
directed, a small central unit for co-ordination on a government-wide basis would be 
necessary to act as a source of advice to Cabinet and to departments. Such a unit 
could, in particular: 


(i) develop and share forms, procedures, and administrative systems 
to ensure effective administration and consistent record-keeping 
in departments; 

(ii) develop and participate in training programs for departmental 
personnel; 

(iii) develop a public information program to aid potential applicants 
in using a statute; 

(iv) act as a repository for precedents in the interpretation of the 
exemptions and other parts of the statute, alert departments to 
the same, and advise them upon request; 

(v) monitor the administration of the statute and the decisions of a 
court or Information Auditor or Commissioner, report to the 
Prime Minister thereon, and recommend amendments to the 
statute, the regulations, or central policy directives. 


Agencies Subject to a Statute A statute would require a schedule listing 
departments (Schedule A pursuant to the Financial Administration Act), depart- 
mental corporations (Schedule B), agency corporations (Schedule C), and proprie- 
tary corporations (Schedule D), which the Governor in Council has designated as 
subject to the statute. The statute would permit such designation on an agency by 
agency basis, permitting the option of a series of Orders in Council over three or four 
years to phase in the coverage of the legislation. 


It is envisaged that when full coverage of a statute has been achieved, all 
departments and departmental corporations would be subject to it. The background 
to the Financial Administration Act and the Act itself indicate that the government 
intended Schedule C Corporations to be somewhat more autonomous, to be managed 
by an expert board, but yet be controlled by the government in a general fashion in 
corporate policy and operations. Thus, with the protection afforded them by exemp- 
tion (vii), it would be appropriate to include all Schedule C corporations under 
legislation on public access. 


Most proprietary corporations under the current Schedule D could not reason- 
ably be expected to comply with the requirements of a statute owing to the 
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competitive business environment in which they function. Some of those now listed 
under that schedule however, such as Central Mortgage and Housing Corporation, 
the Farm Credit Corporation, the Freshwater Fish Marketing Corporation, the St. 
Lawrence Seaway Authority, and the four Pilotage Authorities, might well be 
subject to such a statute. 
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FINANCIAL AND MANAGERIAL CONSIDERATIONS 


Legislation on public access to government documents will have a substantial 
impact on administrative procedures, allocation of management time, and expendi- 
tures. A statute creating an obligation to release documents upon application from 
the public requires in effect the creation, in each department or agency subject to the 
legislation, of a program to provide such services. The complication is that the 
volume of public demand on such a program is extraordinarily difficult to predict 
and control, making program design and funding correspondingly problematic. 


It is possible to indicate a few general lines of approach to the administration of 
a statute on the basis of an examination of the experience of other countries. Firstly, 
such administration should be focussed at the departmental and agency level, with 
access to a central source of advisory and training service, and subject to a review 
process outside the executive. No greater centralization or, for that matter, decen- 
tralization, would be practical or desirable given our present administrative and 
constitutional arrangements. Secondly, while public information, public affairs or 
management information groups may be the most suitable co-ordinating points for 
departmental responses to applications, operational personnel will have to play a 
major role in advising upon the potential consequences of release of documents, since 
only they are likely to have the expertise requisite to do so. Thirdly, simplification of 
the administration of fees payable under a statute is possible and may help to reduce 
overhead costs in the processing of applications while maintaining a disincentive to 
abuse of the statute. Finally, the number of variables involved—in terms of political 
systems, culture, public attitudes, legal traditions, administrative practices—is such 
that no firm and absolute conclusions can be drawn as to the impact of a given 
statute in Canada. It may therefore be advisable, as noted above, to consider whether 
it would be possible to phase in a Canadian statute by proclaiming sets of 
departments and agencies subject to the legislation in step-wise fashion. As experi- 
ence with the first set of departments and agencies subject to the statute grew, 
adjustments to the legislation, regulations, and administrative procedures could be 
made. The potential confusion and cost of start-up on a government-wide basis could 
be mitigated. 
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Costs Departments processing applications will incur three types of costs. 
Search costs are the costs of identifying the file or files which may contain the 
documents described in the application, of retrieving the files and of extracting the 
documents. Once the material has been identified the department will encounter 
review costs, which are the costs incurred in reviewing the documents to determine 
whether they qualify as exempt under the statute. Finally there are reproduction 
costs, which will include not only reproduction of copies of non-exempt material for 
the applicant, but also reproduction of copies for review and decision-making within 
the department. While reproduction costs will most frequently take the form of 
photocopying it is reasonable to assume that the reproduction of charts, maps, 
photographs, drawings, etc. may also be required as well as the generation of 
computer stored data. 


Additional costs will arise from the need for a central co-ordinating unit. This 
group would issue guidelines and develop regulations for departments, develop 
curricula and training programs for departmental personnel, develop public informa- 
tion material, and provide advice and assistance to ensure a consistent government- 
wide response to a statute. 


Finally, it may be assumed that review procedures will constitute another cost 
element. Depending upon the nature of the review mechanism selected, the cost 
incurred could be quite substantial. For example, the lengthy and formal procedures 
implied by judicial review of the administration of a statute, would involve a very 
significant cost to the taxpayer, as well as to the plaintiff. 


In assessing overall costs, no useful benchmarks, other than those available from 
American experience with the Freedom of Information Act, are at hand. Further- 
more, no accurate aggregate cost figures for the administration of the Freedom of 
Information Act have been developed. Based on a visit to Washington by Treasury 
Board Secretariat officials, and on data reported to Congress by certain individual 
agencies, however, it would appear that the average cost for an agency to process an 
application varies between $150 and $300. Discussions with U.S. agencies indicate 
that a total estimate of approximately one million freedom of information requests 
per annum and—taking the minimum average cost per request figure of $150—a 
minimum annual total cost to government excluding the cost of judicial review, of 
$150 million would be realistic. By applying the “rule of ten” based on comparative 
population, one might arrive at annual figures of 100,000 applications and a total 
cost of $15 million for Canada. Allowing for fundamental differences in American 
and Canadian politicolegal traditions and attitudes, however, it may be reasonable to 
reduce the above projections by 30 per cent. This would suggest about 70,000 
applications annually, at a cost to departments of about $10.5 million. Phasing-in of 
the legislation would involve a proportional reduction of initial costs, as well as 
provide a more accurate basis for costing in the Canadian context. 


The responsibilities of a central unit to co-ordinate the government’s response to 
a statute, develop procedures and training programs, and so forth, will demand from 
8 to 12 man-years and $300,000 to $400,000 per annum. An additional sum of up to 
$500,000 will be required for public information materials to aid potential users of 
the legislation, for the development of training materials, curricula, and for other 
start-up costs. 
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The creation of an Auditor or a Commission to investigate complaints by 
disappointed applicants would involve additional costs. The American Act provides 
for appeal to the head of an agency after initial denial and before recourse to the 
courts. It may be that in trying to predict complaint volume in Canada, this 
administrative appeal process is the most valuable indicator. In studying six U.S. 
agencies it was found that the incidence of administrative appeals ranges from 1 in 
10 applications to 1 in 1,100. If a complaint rate of 1 in 150 in Canada were 
assumed, some 450 or 500 per year could be anticipated once the legislation applied 
on a full government-wide basis. Again, any phasing-in of the application of the 
legislation would reduce the initial workload and costs accordingly. Anticipated 
complaint volume for a statute with government-wide coverage would require an 
Information Commissioner with a staff of up to 30 man-years, involving an expendi- 
ture of about $800,000 per annum. There are too many variables to attempt even a 
general estimate of the overall costs of the adoption of the judicial review option. 


It should be noted at this point that the process of administration of applications 
under a statute will be costly in another sense, that of the time of senior officials and 
Ministers. Difficult cases involving the applicability of the exemptions to documents 
will require the close attention of assistant deputy ministers, deputy ministers, and 
frequently Ministers, because of the judgments which must be made as to the public 
interest, and because of the political consequences of those judgments. No assess- 
ment of the magnitude of costs should overlook this most important implication of 
the legislation under consideration. 


Fees Under the American Freedom of Information Act, agencies may charge 
applicants only for the actual costs incurred in the search for and reproduction of 
documents requested. The cost of reviewing documents for exemption cannot be 
charged. The legislation also provides that departmental officials may waive any fees 
chargeable where it is “in the public interest” to do so. In practice most departments 
waive all fees under $5 and some departments waive all fees under $25 on the 
grounds that it would cost more than the amount of the fee to collect it. As a result, 
when total fees collected are compared to the total volume of requests, the average 
fee turns out to be Jess than $1 per request. In seven agencies which provided data in 
their 1975-76 reports to Congress adequate for a calculation of cost recovery through 
fees, the recovery rates ranged from .13% to 4.05%. 


In Canada, total cost recovery is probably not realistic. If the average cost of 
processing an application is more than $150, total cost recovery would preclude on 
economic grounds the participation of the great majority of Canadians. Departments 
will incur search costs, review costs, and reproduction costs in processing applica- 
tions. Search costs will vary from department to department and it would appear 
inequitable to penalize the applicant for inefficiency in government filing systems or 
the competence of search personnel. Save in exceptional circumstances, then, search 
costs should not be chargeable to applicants. Since charges for review could become 
de facto means of frustrating release owing to the large element of discretion 
involved in review and calculation of charges thereto, review costs are not chargeable 
in other jurisdictions and should not be chargeable in Canada. 


This leaves reproduction costs, and these might be recovered in the following 
manner. Applicants could be required to submit a standard fee with each application 


2) 


(where an application can be addressed to no more than one department and seek 
documents in no more than one subject area). This fee might be refundable in the 
event of complete denial of the application or in the event that no documents 
responsive to the application were found. Otherwise, the fee would entitle the 
applicant to documents requiring up to the same amount’s worth of reproduction, or 
to physical access to the releasable documents. Should the application turn out to 
involve substantially more than the fee’s worth of reproduction, the applicant would 
be charged for additional actual reproduction costs including photographic cost, map 
reproduction, computer costs, etc. A standard fee requirement at the time of 
application would serve both to reduce accounting problems and to discourage 
frivolous requests. Fees charged would be credited to the Consolidated Revenue 
Fund. 


The amount of the fee could be set by regulation. It would seem that the best 
combination of accessibility and deterrance to frivolous applications might be found 
in the areas of $10 to $25, always recalling that an applicant interested in a 
particular subject area may have to pay such a fee to each of a number of separate 
departments and agencies. Assuming a reproduction cost of 10 cents per page, this 
would entitle an applicant to up to 100 or 250 pages of documents before incurring 
additional charges. 


In cases where exceptionally high search costs are involved—where an applica- 
tion seeks a very large or a very dispersed set of documents, and thus requires of 
government a substantial “research assistance” function—such costs should be 
chargeable to the applicant and identified as such. Where search fees are charged, 
the applicant would have the right to seek arbitration of the charges through 
whatever complaint review mechanism is in place. 


The possibility of charging a higher standard fee to corporations, unions, and 
other organizations may also merit consideration, though clearly such a requirement 
would be easy to evade. 


In order to ensure that complaints lodged with the Auditor or the Commissioner 
are genuine and not frivolous, complainants might be required to make a deposit, 
refundable in the event that the Commissioner reports in the applicant’s favour. 
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CONCLUSION 


The question of public access to government documents is one which goes to the 
very heart of the process of governing. Underlying the concern over it is the desire to 
improve that process, in the hope that improved access to information will raise the 
quality of public discussion and aid mutual understanding. If so it seems only 
appropriate that consideration of means to improve public access to documents be 
characterized by a dialogue untrammeled by stereotypes or the attribution of 
motives, and informed by a thorough knowledge of all of the implications of various 
possible measures. The balancing of competing public interests is the essence of 
political decision-making. It is always a difficult task, the more so when focussed on 
a question so entirely novel to Westminster-style systems of government as legisla- 
tion on public access to government documents. As the Task Force on Government 
Information so rightly put it in 1969 “. . . in the end, information policy is difficult to 
legislate”’. 


The Government will follow closely the discussion of this green paper. The 
Government hopes that all those participating in the discussion will recognize that 
there are no simple solutions. We must try, in an atmosphere of co-operation rather 
than confrontation, to explore the choices available and isolate those on which 
differences exist. Only a concerted effort toward the common goal of improved 
public dialogue will ensure a government revitalized by greater openness yet 
sufficiently stable and effective to meet the challenges to understanding and unity 
which the future holds. 
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APPENDIX 1 


NOTICES OF MOTION FOR THE PRODUCTION OF PAPERS 


General Principle 


To enable Members of Parliament to secure factual information about the 
operations of government to carry out their parliamentary duties and to make public 
as much factual information as possible consistent with effective administration, the 
protection of the security of the state, rights to privacy and other such matters, 
government papers, documents and consultant reports should be produced on Notice 
of Motion for the Production of Papers unless falling within the categories outlined 
below in which case an exemption is to be claimed from production. 


Exemptions 


The following criteria are to be applied in determining if government papers or 
documents should be exempt from production: 


lie 
uf 


Legal opinions or advice provided for the use of the government. 


Papers, the release of which would be detrimental to the security of 
the State. 


Papers dealing with international relations, the release of which might 
be detrimental to the future conduct of Canada’s foreign relations; 
(the release of papers received from other countries to be subject to the 
consent of the originating country). 


Papers, the release of which might be detrimental to the future 
conduct of federal-provincial relations or the relations of provinces 
inter se; (the release of papers received from provinces to be subject to 
the consent of the originating province). 


Papers containing information, the release of which could allow or 
result in direct personal financial gain or loss by a person or a group of 
persons. 
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. Papers reflecting on the personal competence or character of an 


individual. 


Papers of a voluminous character or which would require an inordi- 
nate cost or length of time to prepare. 


8. Papers relating to the business of the Senate. 


13. 


14. 


|sy. 
16. 


Papers, the release of which would be personally embarrassing to Her 
Majesty or the Royal Family or official representatives of Her 
Majesty. 


. Papers relating to negotiations leading up to a contract until the 


contract has been executed or the negotiations have been concluded. 


. Papers that are excluded from disclosure by statute. 


. Cabinet documents and those documents which include a Privy Coun- 


cil confidence. 


Any proceedings before a court of justice or a judicial inquiry of any 
sort. 


Papers that are private or confidential and not of a public or official 
character. 


Internal departmental memoranda. 


Papers requested, submitted or received in confidence by the govern- 
ment from sources outside the government. 


Ministers’ Correspondence 


Ministers’ correspondence of a personal nature, or dealing with constituency or 
general political matters, should not be identified with government papers and 
therefore should not be subject to production in the House. 


Consultant Studies 


In the case of consultant studies, the following guidelines are to be applied: 


Le 
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Consultant studies, the nature of which is identifiable and comparable 
to work that would be done within the Public Service, should be 
treated as such (the reports and also the terms of reference) when 
consideration is being given to their release. 


. Consultant studies, the nature of which is identifiable and comparable 


to the kind of investigation of public policy for which the alternative 
would be a Royal Commission, should be treated as such and both the 
terms of reference for such studies and the resulting reports should be 
produced. 


. Prior to engaging the services of a consultant, Ministers are to decide 


in which category the study belongs, and in cases of doubt are to seek 
the advice of their colleagues. 


. Regardless of the decision as to which category (1 or 2 above) the 


consultant report will belong, the terms of reference and contract for 


the consultant study are to ensure that the resulting report comprises 
two or more’volumes, one of which is to be the recommendations while 
the other volume(s) is (are) to be the facts and the analysis of the 
study. The purpose of this separation is to facilitate the release of the 
factual and analytical portions (providing that the material is not 
covered by the exemptions listed above) enabling the recommendations 
(which, in the case of studies under category 1, would be exempt from 
production) to be separated for consideration by Ministers. 


February 16, 1973 
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APPENDIX 2 


TRANSFER OF PUBLIC RECORDS TO THE PUBLIC ARCHIVES 
AND ACCESS O PUBEIG-RECORDS*HELDZBYShHE 
PUBLIC ARCHIVES AND BY DEPARTMENTS 


Definitions 
1. In this Directive, 


“access” means permission to members of the public to view, copy and use a public 
record for research purposes; 


“agency” means any corporation or entity, other than a department, that is 
ultimately accountable, though a Minister to Parliament for the conduct of its 
affairs; 


“appropriate Minister” means the Minister presiding over the department or the 
Minister designated by the Governor in Council pursuant to the Financial 
Administration Act as the appropriate Minister; 


“department” has the same meaning as paragraphs (a) and (b) of the definition 
“department” in section 2 of the Financial Administration Act, but does not 
include the Office of the Secretary to the Governor General; 


“deputy head”, with respect to any department, means the Deputy Minister or the 
person who, under the direction of the appropriate Minister, exercises control 
and management of public records; 


“exempted record” means a public record 
(a) that contains information the release of which 
(1) would be contrary to law, 


(ii) 1s restricted pursuant to an agreement made between the Govern- 
ment of Canada and any other government, 


(iii) might be considered by any government to be a breach of faith on 
the part of the Government of Canada, 


(iv) might embarrass the Government of Canada in its relations with 
any other government, or 


a) 


(v) might violate the right of privacy of any individual; 
(b) that relates to security and intelligence; or 


(c) that is a personnel record, except that a personnel record ceases to be 
an exempted record on the expiration of a period of ninety years from 
the date of birth of the employee with respect to whom the record is 
made; 


“personnel record” means a personnel file of a department or agency and includes all 
documents and records of earnings, service and leave in respect of any employee 
of that department or agency; 


“public record” means correspondence, memoranda or other papers, maps, plans, 
photographs, films, microfilms, sound recordings, tapes, computer cards or other 
documentary material 


(a) made or received by any department or agency, 


(b) preserved or appropriate for preservation by a department or agency, 
and 


(c) containing information relating to the organization, functions, proce- 
dures, policies or activities of the department or agency or other 
information of past, present or potential value to the Government of 
Canada, 


but does not include working papers, stocks of publications or printed docu- 
ments or library or museum material made, or acquired and preserved, only for 
convenience of reference. 


Transfer of Records to the Public Archives 


2. (1) To facilitate research all departments should transfer their public 
records to the Public Archives of Canada as soon as practicable. 


(2) Every department shall apply the schedules and standards issued, estab- 
lished or approved by the Dominion Archivist pursuant to paragraphs 7 (d) and (e) 
of the Public Records Order and, subject to subsection (3), transfer to the Public 
Archives in accordance with such schedules and standards all public records in its 
possession. 


(3) A public record shall not be transferred to the Public Archives if 
(a) it is an exempted record, the release of which would be contrary to law; 


(b) it is a record of a department that, in the opinion of the Deputy Head of 
that department, is or may be necessary for the efficient operation of that 
department; or 


(c) it contains information the disclosure of which, in the opinion of the 
appropriate Minister, would be prejudicial to the public interest. 


Access to Public Records in the Public Archives 


3. (1) Access shall be given to any public record more than thirty years old 
that has been transferred to the Public Archives. 
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(2) Access shall be given to any public record less than thirty years old that has 
been transferred to the Public Archives only with the permission of and in accord- 
ance with terms and conditions established, in consultation with the Dominion 
Archivist, by the appropriate Minister of the department or agency that transferred 
the record to the Public Archives. 


Access to Public Records retained in a Department 
4. (1) Access shall be given to any public record that 
(a) has been retained in a department, and 


(b) is not an exempted record as defined in subparagraph (a) (i) of the 
definition of that term in section 1 


only with the permission of and in accordance with terms and conditions established 
by the appropriate Minister. 


(2) Access shall not be given to any public record that is an exempted record as 
defined in subparagraph (a) (i) of the definition of that term in section 1. 


General 


5. Where the Deputy Head of a department is of opinion that a record is an 
exempted record, he shall so advise the Dominion Archivist. 


6. The Dominion Archivist shall advise departments on matters of policy 
respecting access to public records. 


7. (1) A department shall, in accordance with normal security practices and 
procedures, apply appropriate security declassification procedures to security classi- 
fied records. 


(2) No department shall permit access to any record in respect of which the 
department or agency that originated the record would refuse access. 


June 7, 1973 
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APPENDIX 3 


FEDERAL COURT ACT 


Disclosure of documents, public interest 


41. (1) Subject to the provisions of any other Act and to subsection (2), when a 
Minister of the Crown certifies to any court by affidavit that a document belongs to 
a class or contains information which on grounds of a public interest specified in the 
affidavit should be withheld from production and discovery, the court may examine 
the document and order its production and discovery to the parties, subject to such 
restrictions or conditions as it deems appropriate, if it concludes in the circumstances 
of the case that the public interest in the proper administration of justice outweighs 
in importance the public interest specified in the affidavit. 


No disclosure 


(2) When a Minister of the Crown certifies to any court by affidavit that the 
production or discovery of a document or its contents would be injurious to 
international relations, national defence or security, or to federal-provincial relations, 
or that it would disclose a confidence of the Queen’s Privy Council for Canada, 
discovery and production shall be refused without any examination of the document 
by the court. 
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